ANXIETIES AND ASPIRATIONS: A SCHEMATIC NOTE ON THE TORONTO GROUP FOR THE STUDY OF INTERNATIONAL, TRANSNATIONAL AND COMPARATIVE LAW
Michael Fakhri * "But I had the strong conviction that I could do it -born… of the necessary combination of confidence and ignorance that only a graduate student could have possessed".
-Robert Heilbroner 1 "We know that the more a place is set apart for free play, the more it influences people's behavior and the greater is its force of attraction".
-Ivan Chtcheglov 2
I.
This note concerns a conference of graduate students -in law as well as a number of other disciplines -which took place at the University of Toronto Faculty of Law on 11-13 January 2008. As the first of its kind convened by the newly established Toronto Group for the Study of International, Transnational, and Comparative Law, the conference was held with the aim of furthering ties between students with an interest in these fields of scholarship. 3 Determining the "achievements" of any such conference, particularly one as heterogeneous and multi-faceted as this, is never a straightforward task. Nor ought it to be, for if it aims to "accomplish" anything at all, the Toronto Group seeks to create a space within which we and others may develop a more nuanced understanding of themselves and their research within the context of something resembling a community.
By examining some of the ideational and geographical context of the Toronto Group, this article note brings to bear a better understanding the theme of this edition of the Journal of International Law and International Relations engaging with questions of polycentricity, fragmentation, and pluralism in international, transnational, and comparative legal scholarship.
II.
The first step is to identify clearly what needs to be overcome on a global level -we are still recovering from the globalization hang-over of the 1990s, during which the constant message was that, whether we liked it or not, the world had come to be interconnected via novel communication and transportation technologies in unprecedented ways. Many of us initially felt overwhelmed and disempowered by this image of abstract interconnection, which seemed to have been brought upon us like a force of nature. We were told that international institutions are necessary, economic integration inevitable, and the market paramount. The chief question, however, is not whether we are interconnected, but how we are interconnected and how we want to co-exist socially, economically, politically, and ecologically. Moreover, historical inquiries into the mechanisms with which institutions have connected us in the past help us to understand why we are in the sort of world we live in today. How do ideas diffuse through legal practice and institutions? Who are the actors generating norms that have a global effect? What systems of political economy are being constructed and conjoined? Which legal institutions are being transformed and by whom and what?
These questions also allow us to move past simple phrases such as "post-nationalism" or "post-Westphalian". Everyday and theoretical accounts of states and international institutions have always been flexible, though not infinitely so, and we should therefore aim to construct a world informed with the experience of the transient nature of such entities. We have lived this transience. We are all born into a nation-state different in character or geography than that of our parents. Increasing numbers of individuals find themselves in the position of being immigrants, expatriates, or refugees, and have accepted the responsibility of contributing to the construction of states different from those in which their childhoods were spent. Moreover, many of us have found that the nation-state of one's childhood has disintegrated or been enlarged during the course of our lives. By the time international legal scholarship came to recognize that the classical, "Westphalian" nation-state was no longer the paramount unit of international law and began to express its anxieties with respect to the proliferation of international institutions, many had already started to feel a certain ennui with traditional accounts of nationalism, statehood, and the international sphere. This sense of tedium does not necessarily require that emerging forms of scholarship need ignore states and institutions. What it does mean, however, is that we, as scholars, ought to view ourselves as free to examine international, comparative and transnational law and their sources with a less preconceived sense of whether we need to dispense with, co-opt, or perhaps even support the subjects of our analyses. In other words, such ennui, coupled with the realization that traditional conceptions of the state and international institutions no longer command broad-based support, force us and other legal scholars to explain, clearly and sincerely, why it is that we fashion or subscribe to particular research agendas. Despite -or, perhaps, precisely because of -this ambivalence with respect to our subjects of analysis (whether these be institutions, doctrines, or fields of study), we have little reason not to be aware of the moral responsibility inherent in our descriptions, critiques, and choices of subject. Such descriptions, critiques, and choices always legitimize and delegitimize certain ideas, and always empower and silence certain voices.
There remains, however, a dearth of analytical tools and discursive frameworks to express this ennui. International, transnational, and comparative legal scholarship has, in the last two decades, generally been thinned out by flippant idealism, fatalistic apology, tepid pragmatism, or naïve hopefulness. Nevertheless, new work is emerging that, like previous critical scholarship, unpacks dogma and provides the analytical tools to facilitate the task of making the difficult choices of constructing alternatives through negotiating conflicting political interests.
In order to understand the sensitivities and predispositions of the Toronto Group, it is necessary to understand our particular circumstances as graduate students resident within the city of Toronto. The city shapes our questions and provides us with the physical, intellectual, and cultural space to explore these questions further and on a global scale. Toronto exemplifies the fragmentation and pluralism discussed below and the interconnectedness mentioned above.
Toronto is being built by those accustomed to being out of place. "Toronto is the most multi-cultural city in the world!" is the unofficial slogan of this sentiment, capturing the multitude of ethnic groups that continuously stream into the city. Alongside this frequently referenced sentiment is the fact that half of its inhabitants were born outside of Canada. 4 What is important is not whether or not this Toronto is the "most" diverse city in the world, but the context of this particular form of diversity.
This is a relatively young city compared to other cities of its economic and demographic size. Until the 1970s, Toronto was known as "Toronto the Good" due to its conservative moral conviction, which was felt in its laws and public institutions. Starting in the 1970s and well into the 1980s, it became a centre of global finance, manifested in the construction of a concentrated financial district downtown. Professional (including legal) and technical services became Toronto's financial centrepiece in the 1990s.
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For at least a decade, Toronto has been emerging from a cultural insecurity that vexed its self-identity. 6 Toronto often looked to nonCanadian cities for cultural cues, and it still tends to look beyond its own borders. What the world thinks of Toronto, what Toronto thinks of the world, how the world affects Toronto -such concerns are often felt by its inhabitants. Toronto, however, is in a unique moment in which it has begun to look inward before it looks outward. This self-confidence is evidenced by more than just the recent prevalence of large, public architectural projects with which the downtown area has come to be dotted; we feel it in the city's poems 7 , writings 8 , displays of art 9 , and cultural and communicative networks.
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This is why we find studying international, comparative, and transnational law so rewarding in Toronto. Acutely aware of the rest of the world, this is a city in the midst of a defining moment.
"The hucksters and tourism shills tell us that Toronto is an intellectual city, a city of ideas.… The question for Toronto now is not whether ideas can flourish in this place, because demonstrably they do, but what consequences in justice that flourishing will entail. On the edge of new identities and possibilities, what is our idea of justice?" 11 Similarly, the question that arises in Toronto is not "does the 'international' truly exist" or "is international law relevant?", but rather 'what idea of international law do we want?" Confronted with these questions, Toronto cannot take for granted that it must always question what the "we" in this question actually amounts to. This is reflected in scholarship associated with Toronto, which regularly produces and engages with approaches to international law distinct from those commonly defined as "Western" and/or "liberal". This is also reflected in the large number of professors at the city's two law schools who incorporate international, comparative, and transnational law into their work or make it the subject of their research.
This cultural moment of self-confidence within an internationalist milieu reflected in Toronto's legal scholarship may manifest itself in two ways. The first, and naïvely confident, way would involve an attempt to universalize the particular experience of Toronto beyond its borders as seamlessly and convincingly as possible. This would likely entail a celebration of Toronto's success with managing diversity and a concomitant attempt to employ this as a model for export and comparison. This would take the diversity of the city as an institutionalized, fully crystallized fact rather than as a constantly negotiated dynamic, embracing "multiculturalism" without acknowledging the dominant European/Christian framework that constitutes much of the city's cultural background.
12 Alternatively, we could highlight the particular experience of Toronto as a way of understanding how interaction between different groups and interests -again, understood in the broadest possible senseought to take place on the global plane. The former suggests a buried sense of power and privilege. The latter emphasizes an examination of interconnectedness.
The other particularity that we experience and that influences the Toronto Group's scholarship relates to the fact that we are graduate students of law in Canada. The notion of rigorous graduate legal studies at the doctoral level as a de facto prerequisite to the Canadian legal academy is a recent phenomenon. In the past, the majority of law professors had an LL.M. (often from the US or UK) at most. In the last ten years, however, a doctorate in law has become increasingly common; and in the last five years, a doctorate in law has established itself as the norm. This has coincided with significant increases in the number of doctoral programs in law, the number of students completing their doctorates in law in Canada, and government funding for doctoral programs in law.
13 Doctoral programs of these sizes are new, and students and faculty are both having to define what it means to do doctoral studies in law as they go alongwhich is an exhausting luxury. Moreover, as graduate students question their role as international jurists in the world, both of Toronto's law schools look to securing their status as "Global Law Schools" in the coming years.
14 The educational path of the legal scholar in Canada will, then, often be as follows: undergraduate degree in any discipline; first law degree; year of articles, which may include clerking for a judge; master of laws; and a doctorate of law. Of course, many have work experience sprinkled throughout as well as non-law graduate degrees. The master of laws usually involves coursework and a mandatory research paper which is regarded as a significant part of the degree. The doctorate will only have one or two required courses, which usually concern research methodology. 14 Recently, two prominent deans of US law schools provided an external review of the University of Toronto Faculty of Law. They drew upon their US experiences as reference points and advanced the claim that the school has the potential of being one of the few non-US "Global Law Schools" that are likely to emerge in the coming decades. See online: http://www.law.utoronto.ca/documents/general/ExternalReview2006.pdf. Osgoode Hall Law School has similar aims of being a "Global Law School". See This recent trend has created a particular set of anxieties and aspirations for graduate students. We now have a set of questions in which the past provides little guidance as to how to answer questions such as: what is the doctorate of law and what does it achieve? what is the purpose of a legal scholar? is graduate legal education a fundamentally philosophical, humanities-based, or social scientific matter? what do I, as a legal scholar, have to say that is different than those in other disciplines? what is the purpose of legal theory? These anxieties are magnified in international law, which has usually been relegated to the margins in the Anglo-American legal tradition, episodically being dogged by the question as to whether it is even law "properly so-called".
We cannot ignore Toronto's relationship to the US and the effect that this has had on legal academia. Toronto is the third largest financial centre and boasts the third largest concentration of private information communication technology facilities in North America. 15 The US and Canada are each other's largest trading partners (US trade contributing a significantly larger percentage of income to the Canadian economy than Canadian trade does to the US). All this occurs within the context of the North American Free Trade Agreement linking elements of the political economy of Canada and the US. The Canadian legal academy has, of course, been influenced by the political economy and legal academy of the US from the very inception of Canadian legal education. 16 Arthurs identifies four narrative strands in this complex relationship, noting that (1) touring a set of elite American law schools has been the virtual prerequisite for newly-appointed deans; (2) Canadian law has, for at least 150 years, borrowed extensively from US law; (3) the Canadian legal profession has been influenced profoundly by developments in US legal practice; and (4) there has been a pervasive fear among Canada's business, 15 See online: http://www.toronto.ca/toronto_facts/business_econdev.htm. media, professional, and academic elites that Canadian talent will be lost to the US.
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This trend continues today. Especially relevant for our purposes is that Toronto's first "international" reference-point is the United States, which has the effect of filtering all things "international" through the prism of US debates and disputes. Negotiation with the US is part of Toronto's daily life. The University of Toronto was the first Canadian law school to re-designate its general law degree from the historically British LL.B. (Bachelor of Laws) to the American-style J.D. (Juris Doctor) . 18 The University of Toronto website explains that this change was undertaken as part of a move to reflect the fact that most students enter law school with at least one undergraduate degree. "This is particularly important for the increasing numbers of U of T students and graduates who choose to work or study outside Canada."
19 At least 15% of the Class of 2008 is expected to spend their first year after law school in the United States, with numbers expected to rise over the following years.
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Despite this relationship with the US, being a graduate student of law in Canada is a unique experience. This came to the fore while we were organizing this conference. We had trouble determining how to send the call to US law schools where the J.D. is considered satisfactory for gaining entry into the legal academy. If we were to target US J.D.s, did we also have to target Canadian LL.B./J.D.s? The two programs, their profiles and compositions, clearly share a significant number of similarities. Would it be best to send the call only to LL.M. and doctoral students when dealing with US schools? The problem with that approach was that it was unlikely to get US nationals, since these programs are composed largely of non-US students. In the end, we decided to leave it open and allow self-selection to determine participation at the conference.
The receptivity to themes of polycentricity, fragmentation, and pluralism in Toronto is by no means accidental. Indeed the ambiguities 17 Arthurs, "The World Turned Upside Down", ibid. at 12. [VOL. 04 NO. 03 and tensions of the city correspond to the like in legal literature. The proliferation of regimes wielding varying levels of self-sufficiency in relation to matters arising within such fields as trade, environmental, and human rights law has been a source of both grief and enthusiasm.
Koskenniemi and Leino have argued that extreme discomfort and concern, which this development has generated within circles of "classical international law", stems from the prospect of an already fragile and unconfident international legal order splintering beneath the weight of "proliferating tribunals, overlapping jurisdictions and 'fragmenting' normative orders." 21 This fragmentation, they argue, is unintelligible in the absence of an appreciation for the hegemonic struggle being waged between rival juridico-political bodies seeking to translate its own professional language "into a global Esperanto, to have its special interests appear as the natural interests of everybody." 22 Teubner and FischerLescano argue that global legal pluralism is not the result of conflicting political or legal norms, but "rather has its origin in contradictions between society-wide institutionalized rationalities, which law cannot solve, but which demand a new legal approach to colliding norms." 23 "Accelerated differentiation of society into autonomous social systems" is what has generated this fragmentation (and not the global economy) and it is the "expansionist" fervor of these systems that cause global problems. 24 Both these perspectives do not seek some unifying element yet distinctions between Koskenniemi and Teubner arise from their differing perspectives regarding the definition of "political" and the role the individual has to play in generating law. 25 Still others have presented fragmentation as a fundamentally "healthy phenomenon", 26 arguing that it accords with the basic parameters of the international order and cannot therefore be regarded as a genuine threat, 27 put forth proposals for a model of international legal order in which unity and fragmentation would "go hand in hand", 28 refrained from passing judgment on the phenomenon so as to offer a general taxonomy of the various forms of fragmentation thrown up by international law's expansion. 29 This debate has coincided with the renewed attention to the claim, long popular among socio-legal researchers, that "law" is not restricted to formal rules derived from the state or official institutions. Recently, legal pluralist literature has taken a turn towards the international/global. In the past, legal pluralist literature debated whether legal pluralism scholarship should examine law was as a socio-legal phenomenon or whether to adopt pluralism as a methodology. Now the tension emerges in terms of treating "globalization" as either an irrefutable phenomenon generating law or as a series of processes that are formed by and generate law. For example, Berman is not concerned with how empirically interconnected the world is, rather he argues that what mattes is that people are acting as if globalization were a real phenomenon. Globalization, he suggests, particularly with regard to trade liberalization and open markets, is a new form of hegemony leaving little possibility for a rival ideology to survive. 30 Similarly, Tamanaha argues that globalization, which he defines as the fact that "the world is being linked together in a variety of different ways", is a dominant a factor chipping away at traditional concepts of sovereignty and autonomy with regards to the nation state. 31 Tamanaha is unsatisfied with the under-theorized and covertly essentialist accounts of law, which he sees as underlying a great deal of legal pluralist literature, arguing that "law is a thoroughly cultural construct" and that it cannot therefore "be captured in any single concept, or by any single definition" 32 ; he leaves "globalization" as a given phenomenon separate from law.
33
Others are unsatisfied to take pluralism and globalization for granted and look to how law and legal research contributes to generating both pluralism and interconnectedness. For example, Boaventura de Sousa Santos considers the "discrepancy between social experience and social expectation" and the tension between regulation and emancipation as the defining feature of modernity.
34 Santos and others examine how law is formed through continuing struggles of social practice from all sorts of communities and social actors from subaltern spaces and not necessarily from preexisting normative hierarchies. 35 Twining's research agenda uses a multiplicity of methodologies in order to address the question of global patterns of legal concepts emphasizing that the methodology will depend on the scholar's purpose. 36 Twining considers "generalizations across legal families, traditions and cultures as problematic" and his agenda is to take stock as to how equipped we are "to make meaningful generalizations and comparisons about legal issues and phenomena". 37 Twining considers law and lawyers to be bound to their specific cultural background, but argues that legal orders are not isolated from other legal orders, cultures and systems. As such, he explores how a concept or group of concepts or models or frames travel and "diffuse".
38 This is similar to recent work by comparative legal scholars who seeks to uncover the universalized extension of a particular legal tradition or consciousness that is universalized through the processes of global interconnectedness. 39 Kleinhans and Macdonald's critical legal pluralist project is an effort to cast aside the essentialism characteristic of traditional forms of legal pluralism in favor of an account of identity formation sophisticated enough to illuminate subjectivity's role in the formation and reformation of law. By providing legal subjects with "access to and responsibility toward law", Kleinhans and Macdonald contend, critical legal pluralism "presumes that subjects control law as much as law controls subjects within its normative sphere". 40 "Polycentricity" is a term used by some to describe an approach that seeks to investigate co-existing, sometimes competing values, underlying law. This approach does not regard law as an external object to be studied, rather it considers law as a practice produced from within actors inside a particular context. 41 Our fascination with fragmentation and pluralism need not commit us to a facile celebration of multiculturalism and plurality for its own sake. Indeed, Toronto in this moment can provide a space for scholarship that situates itself in the blurred area between revealing paradoxical tensions and unraveling powerful dogma. Toronto is sufficiently confident in its cultural power and proximate to the political economy of the US to offer a vantage point for explicating the tensions, paradoxes, and dark sides of international law and its centres of power. This same power and proximity also offers a potential space for counter-hegemonic action. The increasingly developed graduate studies in law can take hold of this moment and actually create these emerging vantage spaces against law's ideological functions, which Robert Cover described as "much more significant in justifying an order to those who principally benefit from it and who must defend it than it is in hiding the nature of the order from those who are its victims." 42 At this point, then, you are invited to explore what is at stake and what is to be done with the diverse puzzles of polycentricity, fragmentation, and pluralism.
